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A. IDENTITY OF PETITIONER
Joan M. Griffith, Appellant below, is the Petitioner.
B. COURT OF APPEALS OPINION
Petitioner seeks review of the Court of Appeals opinion entered
January 30", 2007, a copy is in he Appendix at pp. 1-11.
C. ISSUE PRESENTED FOR REVIEW

Appellant was convicted of possession of stolen property. Did the
trial court err in ordering restitution for property it was not shown that
Appellant had stolen or possessed?

D. STATEMENT OF THE CASE

ELAINE LINSCOTT testified that while she and her family were
gone from December 29%, 2001 to January 2™, 2002, their home in
Spokane was burglarized. A large amount of items were taken,
including;

...much jewelry, precious and semi-precious pearls, diamond
jewelry and family antique early sterling silver and Grand Baroque
and much silver from the robbery. As you can see from the police
report it was over $44,000.

RP 4, lines 7-21.

Ex. P1 was a list of all items taken, and their values.



Ms. Linscott recovered a strand of pearls, valued at five thousand
dollars, which the Eastern Washington Coin Company, owned by the
Slaughters, had purchased from the Defendant. RP 6.

According to Ms. Linscott, the value of what Joan Griffith was
“seen carrying”, was over $11,000. RP 7, lines 1-6.

John Slaughter testified that he was in the business of buying and
selling coins, scrap gold, sterling and similar items.

On about January 27 2002, Joan Griffith came into his shop, and
had a bag of items, some of which she sold to Slaughter. She sold $97
worth of scrap but had other items she did not want to sell, including a
string of pearls. RP 8-10. She had returned on January 4®. (Apparently
this must have been when the string of pearls was sold.) RP 15.

Asked if he recalled seeing a “two and a half carat diamond ring”, he
said he did recall seeing a ring with a large stone but he did not pay
much attention to it to see if it was a real diamond. RP 10. He could
not say it was the same ring described by Ms. Linscott. RP 14.

The rest of the items appeared to be a “mixture of stuff.” RP 10. It

was a “big bag” of jewelry.” RP 15.



Mr. Slaughter was not able to pick out what he had seen from Ex. P1.
RP 12.

The Defendant’s attorney argued that every stolen item Ms. Griffith
had been convicted of possessing had been recovered. RP 18.

The trial court judge ruled that it would consider the affidavit of fact
filed in support of probable cause in making its decision. RP 19.

The State argued that the court should not limit itself to the crime to
which the Defendant plead guilty, but that the court “had to look
beyond that and take a look at the original charge in determining the
restitution amount ....” RP 23.

The essence of the Superior Court judge’s oral decision was as
follows:

I am gleaning from the testimony from Ms. Linscott, although
the five thousand dollar pearl necklace was lost but it was recovered,
but there was a sum of $11,000 worth of jewelry that was still
identified, not necessarily documented in the total $44,000 value, but
that remains unrecovered. That is the amount that the Court would
recognize as the loss in this case and those items and that all is
established and related to the crime of possession of stolen property.

RP 24, lines 16-24.

The trial court judge also ruled there was sufficient nexus between



Ms. Linscott’s testimony about her stolen ring and “the ring described
by the Slaughter statement™, valued at $480 to $500, and ordered total
restitution, based on the actual amount of loss, of $11,500. RP 24, line

24, to RP 25, line 17.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED
Review should be accepted pursuant to RAP 13.4(b)(1) as the
decision is in conflict with State v. Kinneman, 155 Wn.2d 272, 285,
119 P.3d 350(2005), which precludes restitution for speculative loss.
The authority to impose restitution is not an inherent power of the
court but is derived from statute. State v. Davison, 116 Wn.2d 917,
919, 809 P.2d 1374 (1991) (citing State v. Eilts, 94 Wn.2d 489, 495,
617 P.2d 993 (1980)). In the absence of the defendant's agreement, the
court may not impose restitution beyond the scope of the crime charged.
State v. Woods, 90 Wn.App. 904, 908, 953 P.2d 834 (1998). Thus,
there must be a causal relationship between the crime charged and
proven and the victim's damages. Woods, 90 Wn.App. at 907. A causal

connection exists when, but for the offense the defendant is found to



have committed, the victim's loss or damages would not have occurred.
State v. Hahn, 100 Wn.App. 391, 399, 996 P.2d 1125 (2000) (quoting
State v. Enstone, 8% Wn.App. 882, 886, 951 P.2d 309 (1998)).

Unless the defendant agrees, restitution may be ordered only for
losses the victim incurred resulting from crimes charged and for which
the defendant has been convicted. State v. Eilts, 94 Wn.2d 489, 493-94,
617 P.2d 993 (1980). An offender may be ordered to pay restitution for
uncharged crimes only if the offender enters a guilty plea with an
express agreement to pay restitution for those crimes. State v.
Dauenhauer, 103 Wn.App. 373,378, 12 P.3d 661 (2000). In this case,
there was no express agreement by Ms. Griffith to pay restitution for
uncharged crimes.

A trial court may impose restitution if the damage or injury was a
foreseeable consequence of the defendant's criminal acts. State v.
Landrum, 66 Wn.App. 791, 799, 832 P.2d 1359 (1992). A causal
connection must exist between the charged crime and the victim's
damages. Landrum, 66 Wn.App. at 799. Here, there could not be a

causal connection between the crime of possession of stolen



property, and property that the Defendant was not shown to possess.

If, but for the criminal acts of the defendant, the victim would not
have suffered the damages for which restitution is sought, a sufficient
causal connection exists. Landrum, 66 Wn.App. at 799. For property
never sufficiently identified as being in the possession of Ms. Griffith
at some point, there cannot be a sufficient causal
connection.

In determining whether a causal connection exists, the trial court
must look 'to the underlying facts of the charged offense, not the name
of the crime to which the defendant entered a plea. State v. Landrum,
66 Wn.App. 791,799, 832 P.2d 1359 (1992) (where defendant pleaded
guilty to fourth degree assault, he could be assessed sexual assault
counseling costs even though the charged crime was not sex-based
because the underlying facts showed the assault was sexual in nature).
Here, even looking at the underlying facts, there simply is not sufficient
causal connection between Ms.Griffith holding a bag of unidentified
jewelry, selling $97 worth of identified jewelry, and having a ring that

Mr. Slaughter could not say matched the one described by Ms. Linscott.



“Restitution cannot be imposed based on the defendant's 'general
scheme' or acts 'connected with' the crime charged, when those acts are
not part of the charge.” Woods, 90 Wn.App. at 907-08 (quoting State
v. Miszak, 69 Wn.App. 426, 428, 848 P.2d 1329 (1993)).

Because there is no specific link shown between whatever items Ms.
Griffith had in the bag, or the ring, and those items described as
missing by Ms. Linscott, then the trial court in reality was going on
the fact that since Ms. Griffith was shown to have possessed some of
Ms. Linscott’s items, then she must have possessed all items in the
category that added up to $11,500.

Miszak is instructive.  There, the defendant pleaded guilty to
attempted second degree theft and admitted taking one piece of jewelry.
Miszak, 69 Wn.App. at 426-27. But he was ordered to pay restitution
for 13 pieces of jewelry that the victim claimed were missing. Miszak,
69 Wn.App. at 427. Division One vacated the restitution order,
concluding that it was 'manifestly erroneous' because '{i}n the absence
of any additional evidence of what {the defendant} agreed to, the

'victim's loss' in this case is limited to the one item of jewelry that {he}



actually admitted taking.' Miszak, 69 Wn.App. at 428, 430.

“{C}ulpability for possession of stolen property does not necessarily
include culpability for the stealing of the property. The actual thief is
guilty of a different crime.” State v. Keigan C., 120 Wn.App. 604, 609,
86 P.3d 798 (2004).

From review of Ex. P1, it is difficult to ascertain what it is that Ms.
Linscott described that added up to $11,000, before adding in the
two and a half carat ring. P. 2 of Ex. P1 lists “ivory items” totaling
$11,150. Neither Ms. Linscott’s testimony, nor Mr. Slaughter’s, about
a “big bag” of jewelry sufficient match to anything on Ex. P1
listed as $11,000.

This Court should reverse the Superior Court’s order of restitution,
and remand for entry of $97 for the restitution in this case.

F. CONCLUSION
This Court should reverse the Superior Court’s order of restitution,

and remand for entry of $97 for the restitution in this case.
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, In the Office of the Clerk of Court
WA State Court of Appeals, Division Ill

"IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

- STATE OF WASHINGTON ) No 24389 3000
)
Respondent ) SRR .
S ) ‘Division Three
, R )
"JOAN MARIE GRIFFITH ) . o
e ) - PUBLISHED OPINION '
Appellant ) - :

o SWEENEY‘,} CJ .—The decrslon whether and 1n whét amounts to limposef“

: vrestitution’ as "part ofa sentence is discretionery With‘the sentencing court, so lon'g.as the v_
- restitution _lmposed is related to theid'efendant’s crime. The :d.efendan‘t here'ehallenges-the v
| factual ba51s for the court’s finding that the value of the property (stolen property the |
,. defendant possessed) was $11 500 We conclude that there 1s substantlal ev1dence in thrs v
| record tovsupport the tr1al Judge s assessment of value. And we affirm the rest1tt1t10n ' .

order. | - | | |

| FACTS

J oan Marie Grifﬁth pleaded guilty to second degree posseSSion o_f stolen property.

A bUrglar broke into Elaine and Robert Linscott’s home and‘stole jewelry, sterling silver,

A7
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and other items valued at more than $44 000. The burglar took their property between

Christmas 2001 and New Year s of 2002. The Llnscotts reported the theft on J anuary 1,

2002, and prov1ded a detailed list of the stolen 1tems along’ wrth their estimated values

Ms anﬁth went to the Eastern Washmgton Coin Company in Spokane with a
' bag of Jewelry and gold scrap-on J anuary 2 and agaln onJ anuary 4. John and Russ |
Slaughter own the coin company They paid $96 for some gold scrap from Ms Gl’lffith; '
. She asked them to appraise a r1ng with a large diamond. They offered her around $5 00
| _ for the rlng She declined the offer | | |
Ms. Linscott checked local-'pawnshops an.d.'resalev sto‘resabout aweelic after the )
hurglary; She found nunrerous stolen itenis‘atthe coin cornpany, including a $5,000
pearl necklace The Slaughters 1dent1ﬁed Ms. Grlfﬁth to police as the person WhO sold
! vthem the stolen Jewelry Ms Griffith told police that on J anuary 2 two men approached |
N | her and sold her several 1tems 1nc1ud1ng Jewelry that she sold to the coin company that -
- same day | | o .. |
| The State charged Ms. Grlfﬁth with second degree trafﬁcklng in stolen property, -
| RCW 9A 82. 050( 1). She pleaded guilty to the reduced charge of second degree
possession of stolen property RCW 9A. 56 160 |
| Ms. Grifﬁth agreed that the court could review police reports to establish the
. factual basis for the crimes in lieu ofa Written 'statement on pleaof guilty. The trial court | :"

entered a judgment of guilty on Novernber 22,2004. |

72



No. 24389-3-111
State v. Griffith

The court held a restitution hearing in June 2005. Elaine Linscott and John
Slaughter testified. ‘The court also had the stipulated police reports available. The court
found:

~A}ft.er reviewing the case record to date, hearing testimony'from
~ Elaine Linscott, John Slaughter, and the basis for the motion, the court

finds that: good cause exists. The State of Washington met its burden to

establish a loss after recovery. The victim, Elaine Linscott provided a list

- . of'lost property (State’s One) which identified property taken in the
burglary two days before the defendant sold some of this property to John
.~ Slaughter at Eastern Washington Coin Company. Although $5,000 worth
- of property was recovered, $11,500 of Elaine Linscott’s property was
identified by John Slaughter as having been in defendant’s possession after
the crime. That the court found that the facts and testimony sufﬁ01ently
' estabhshed that the loss is the result of defendant’s actions.
- Clerk’s Papers at 25-26. |
| DISCUSSION |
COURT S RESTITUTION VALUE SUPPORTED BY THE RECORD '
Ms anﬁth complams that the court 1mposed restltutlon beyond the scope of the
' crime she pleaded guilty to—possesswn of stolen property She did not expressly agree
in her plea agreement to pay restitution for the burglary And moreover there is not a
_ sufficient factual basis for the court’s ﬁndmg that she had $1 1,500 worth of Jewe'lry. She
argues that the court may not impose restitution beyond the scope of the crime charged. = -

~ State v. Woods, 90 Wn. App. 904, 907, 953 P.2d 834 (1998). And there must beacausal

relationship between the crime proved and the victim’s damages. 1d.
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The State concedes that the factual basis for the cour.t’s ﬁnding that Ms. Grifﬁth
had stolen goods Worth $11,500 is thin. But it contends, nonetheless, vthat it is sufﬁcient.
lltjo support the court’s_discretionary decision to impose restitution“. for $11,500. ..

| First' the court must order restitution wh‘enever an offender is conVicted of an

: offense that mjured any person or caused damage to or loss of property. RCW .

9.94A. 753(5) State v. Mzszak 69 Wn. App. 426 428 848 P 2d 1329 (1993). The
restitution obligation must be causally related to the .offense committed by the defendant:l o
[R]eStitution .. shall be based on easily ascertainable damages for injury . . :
to or loss of property, actual expenses incurred for treatment for injury to o
persons, and lost wages resulting from injury. . . . The amount of restitution
- shall not exceed double the amount of the offender s gam or the victim’s
v loss from the commrss1on of the crime. :
RCW 9.94A.7 53(3) A defendant can, however agree to pay for damaoes related to o
uncharged offenses RCW 9.94A. 753(5) So a defendant may agree to make restltutlon
- for the greater offense as part of the plea bargaln Mzszak 69 Wn. App at429.
The State must prove the restltutron amount by the requlred burden of
persuasmn———a preponderance of the ev1dence State v. Kmneman 15 5 Wn. 2d 272,285,
1 19 P.3d 350 (2005). As in determrmng any sentence—mcluding restitution—the trial

- court must rely on no more than what is-admitted by the plea agreement, or what is

admitted, acknowledged, or proved at trial. Woods, 90 Wn; App. at 907. Evidence -

' Woods, 90 Wn. App. at 907.
74
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supportlng restitution is “‘sufficient if it affords a reasonable basis for estimating loss and
does not subject the tner of fact to mere speculation or conjecture > Statev. F lemzng, 75
Wn. App 270, 274, 877 P.2d 243 ( 1994) (internal quotatron marks omrtted) (quotlng
State v. Pollard, 66 Wn. App 779 785, 834 P.2d 51 (1992)) |

The legrslature in Washrngton clearly 1ntended to make restitution extenswely
avallable to victims of crimes. State v. Hiett, 154 Wn.2d 560, 564 115 P.3d 274 (2005)
Courts may, then look at the underlymg facts of a charged crime rather than only the |
: generally deﬁned elements of a part1cular crime. Id. at 564-65 Put another way, the
court may not only look to the name of the crime the defendant entered a plea to but to
| the underlyrng conduct Id This follows the leglslature S broad 1mp051t10n on offenders
: .'of the respon51b111ty of restrtutron Id. at 565 | “ |
The essence of Ms Griffith’s challenge is that the court s findlng, that the value of
- the stolen property found in her possession was $1 l,SOO, is _not supported by the record.

' }And whrle the announced standard of review is ahuse of dlScretion ” the question here is

| factual Sz‘ate V. Davzson 116 Wn 2d 917 919 809 P.2d 1374 (1991) “And the usual

- - rules governing our review of ﬁndmgs of fact ought to apply State v. Vickers, 148

- Wn.2d 91, 116 59 P 3d 58 (2002) Our task is to dec1de whether there is evidence inthe
record from which the tr1er of fact could have found that the value of the property in Ms
Griffith’s possess1on was $11, 500 Said another way, is the ﬁndrng supported by

substantlal ev1dence Id. Our task is not to decide whether we would have found the

/B
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same. ev1dence convmcmg by a preponderance of ev1dence——the burden of persuasron—
| that was the trial court’sjob. State v. Ryan 78 Wn. App. 758 761 899»P.2d 825 (1995). '
| Ms Grlfﬁth pleaded gurlty to second degree possessron of stolen property. She.
: strpulated that she possessed stolen property worth more than $250 and no more than
‘. $1 500.. RCW 9A 56. 160( 1)(a) But a trial court does not “abuse its drscretron by
,ordermg restitution in an amount more than the statutory upper limit for the crime of
| v.oonvic.ti.on.” State y..Mead 67 Wn App. 486, 490 836 P 2d 257 (1992)' see also Sz‘ate V.
Selland 54 Wn. App. 122 124, 772 P 2d 534 (1989) Sz‘ate V. Rogers 30 Wn. App 653 |
| 657- 58 638 P. 2d 89 (1981)
“Ms. Grifﬁth agreed to pay restitution “[i]f this ‘crime resulted 1n 1nJury to any . »‘
| person or ‘da'mage to or loss of property CP at 4. The Judge could, then, 1mpose .
restltutron for losses related to her crime of possess1on of stolen property even in excess |
~of the $1,500 statutory:parameters for that crime. Mead, 67 Wn. App. at 490. Agaln, the e
- " question here is vrhether the court’s finding that she had $11,500 of stolen property rn her .7
po_sseSSion is s_'up.ported .bvy the record. In re Disciplinary ’Proce'e'a’ing Agaiﬁst LongdCre, : .
155 Wn.2d '723; 735-36, 122 P.3d 710 (2005). | |
Ms. Linscott testiﬁed that based on “this record you haye given me that we
punched into the police report, it’s over_$1 1,000 that she had on her person” when Ms.
Grifﬁth yisite.d the coin comp‘an’y. R'epvort’ of Proceedings“(R}P) at 7. Mr. Slaughter |

. rernernbered_ gold scrap that he bought for around $96, the string of pearls that was

yy
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eventually returned to the Llnscotts and a rmg w1th a large dramond like stone. And he

: remembered other items. RP at 9-10, 15 This evrdence is sufﬁc1ent to support the trial
judge’s ﬁndmgs that Ms. Gr1fﬁth had $11,5 OO of stolen property in her possession.

| Vz‘ckers,‘ 148 Wn.2d at 116. Again, the qu_estion is not whether we believe the evidenceto
. the burden of persuasion standard—preponderance of the evidence.‘ Ryan, 78 Wn. App. |
at761. | |

The tr1al court declmed to impose restltutlon for the full value of the 1tems stolen

from the Lrnsootts Ms Grlfﬁth pleaded guilty to second degree possession of stolen *

‘ property She d1d not agree to respon51b1hty for the burglary loss. The trxal court then
»‘ % limited restltunon to those losses causally connected to her possess1on convrctron
R Woods 90 Wh. App at 907. |

And we therefore afﬁrm the rest1tut1on order

Awaan

Sweeney, C J

| CONCUR

KJsJ

Kato
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SCHULTHEIS, J. (.dis‘senting)}— Restitetioﬁ ordered eﬁe; a crimiﬁal cohviction
~ must be based on easily ascertainable daméges_ for loss of properfy and other expenses |
causélly releted to the offense. ‘RCW v9.94A.753(3). “E.Vide:nce suiaporting restitution “is
sufficient if 1t affords a reasonable ba51s for estlmatlng ]oss and does not subject the tner -
of fact to mere speculatlon or conJecture » State v. Hughes, 154 Wn 2d 118, 154 110
P 3d 192 (2005) overruled in part on other grounds by Washzngron V. Recuenco
- US. 126 S. Ct. 2546, 165 L Ed 2d 466 (2006) (internal quotat1on marks omltted) “
(quoting Stqte V. Flemmg, 75 Wn. App. 270, 274-75, 877 P.2d 243 (1994)). ’On the basis
- of tﬁis recefd; I cannof agree with the maJ orify ‘thet the evidence ij:ovides a reaeonable. - |
besis for estﬁnating the value of fhe etelen preperty inJ Oah‘Grifﬁfi‘l%S possessio‘n'.
Consequently, I respectfully dissent. |

At the restltutlon hearing, John Slaughter offered very httle ev1dence regardmg
itemé Ms. Griffith brought to th'e coin company in a bag. He remembered gold scrap that
he boﬁght‘ for a‘rouﬁd $96, ‘th.e string of pearls vthallt was e\}e@tﬁally returned to Elaineva.nd »‘

Robert Linscott, and a ring with a large diamond-like stone, although he never examined

43
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the ring himself. Other than those 1tems he could only descrlbe the rest of what Ms.

Griffith brought to the coin company as “stuf ”? Report of Proceedings (RP) at9, 15.

The prosecutor speciﬁcally asl.cedhim if he would have remembered -if Ms. Griffith

brought in a “bag of gems,” and he ansWered “[p]robably,; yes.” RPat 15. Yethe ,did not

have that memory. | | |
' Ms V.Linscott testified that based on “this record you .have given me that We .

punched into the pohce report it’s over $11,000 that she had on her person when Ms.

'Grlfﬁth v151ted the coin company RP at 7 ‘When questloned further, Ms Llnscott

v ', | clanﬁed that she based that ﬁgure on statements in the record by Mr. Slaughter o

The only record before thls court is the 1nvest1gat1ng ofﬁcer s afﬁdav1t of facts.. In B

that afﬁdavﬁ the ofﬁcer states that Russ Slaughter can testlfy that Ms anﬁth broughtin =

several mlscellaneous pieces of jewelry” sold to him for $96 and “a ring w1th a large
diamond,” Wthh he appralsed at between $480 and. $500 Clerk’s Papers at 30. Nothlng ‘

other than the 1tems bought for around $96 and the dlamond nng is ever specrﬁcally

| descnbed by any witness in the record or at the hearing. And the record does not indicate'f R

_ whether the items sold to the coin company for $96 were the same items recovered by
Ms.p Linscott from the coin company. The record simply does not support witha
- preponderance of the evidence that Ms. Griffith was responsible for a loss valued at

$11,500.
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It should.be noted that the trial court properly 'declined to impose restitution for the -
full value of the items stolen from the Linscotts. Because Ms. Grifﬁth pleaded guilty to
, second degree possession of stolen property, and did not agree to he responsihle for the
loss duevto the burglary, the trial court was not authorized to‘_impos'e restitution for loss
that was not causally connected to possessionalone. State v. Woods, 90 Wn. App. 9l)4,
907,953 P.2d 834 (1998). As stated in Ste v. Keigan C.. 120 Wi, App. 604, 609, 86
P.3d 798 (2004), aff’d sub nom. State v. Hiett, 154 Wn.2d 560, 115 P 3d 274 (2005),
“culpability for possession of stolen'property.does not necessarily include culpability for
~ the stealing of the pr'opertyl The actual thief is guilty of a di'fferent‘crime.” |
 The trial court attempted to limit restitut-ion to those stolen items Ms. Griffith |
actually possessed and that were not recovered by .thel Linscotts{ l—I‘owever the evidence
to support the 1dent1ty of those items is so tenuous and speculative that it cannot support
- the rest1tut1on award See State v. Kznneman 155 Wn.2d 272 285, 119 P.3d 350 (2005) '
(the statute precludes rest1tut1on for speculative loss) State v. Johnson 69 Wn App 189,
192, 847 P 2d 960 (1993) (the phrase “other 1tems belonging to” the victim does not :
| describe the items stolen w1th enough spe01ﬁc1ty) In the absence of M. Grifﬁth’
o spec1ﬁc agreement to pay restitution for the entlre amount of the Linscotts’ _loss,‘she is
'"vresponsible only forpossession of stolen property that may he identified by a
preponderance »»}of the evidence. Kz'nrteman, 155 Wn.2d at 2‘85. Accordingly, I would

vacate the order of restitution and remand to the trial court for determination of the loss

alo
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' that can be satisfactorily proved to be‘causa.lly related to the offense committed by Ms. 1

Griffith.

i



